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(1) After the completion of all work
for a response activity at a site; or

(2) After all activities under a Coop-
erative Agreement have been com-
pleted; or

(3) Upon termination of the Coopera-
tive Agreement.

(b) The recipient must comply with
the closeout requirements described in
40 CFR 31.50 and 31.51.

§ 35.6785 Collection of amounts due.
The recipient must comply with the

requirements described in 40 CFR 31.52
regarding collection of amounts due.

§ 35.6790 High risk recipients.
If EPA determines that a recipient is

not responsible, EPA may impose re-
strictions on the award as described in
40 CFR 31.12.

REQUIREMENTS FOR ADMINISTERING A
SUPERFUND STATE CONTRACT (SSC)

§ 35.6800 General.
An SSC is required when either EPA

or a political subdivision is the lead
agency for a CERCLA response. This
rule does not address whether Indian
Tribes are subject to the requirements
in § 35.6805(i)(2) (See § 35.610(a)).

(a) EPA-lead SSC (Two-party SSC). (1)
An SSC with a State or Indian Tribe is
required before EPA can obligate or
transfer funds for an EPA-lead reme-
dial action.

(2) The State must comply with the
requirements described in §§ 35.6805 and
35.6815 of this subpart. The Indian Tribe
must comply with the requirements de-
scribed in § 35.6805 (a) through (h), (i)(4),
(l) through (v); § 35.6815(b); and, if ap-
propriate, § 35.6815 (c) and (d).

(b) Political subdivision-lead SSC
(Three-party SSC). (1) To ensure State
involvement as required under section
121(f) of CERCLA and subpart F of the
National Contingency Plan, an SSC is
required between EPA, the State and a
political subdivision before a political
subdivision may take the lead for any
phase of remedial response. The SSC
must contain, or must be amended to
include, the State’s assurances pursu-
ant to § 35.6805(i) of this subpart before
EPA obligates funds for remedial ac-
tion set forth in the Statement of
Work of the SSC.

(2) Both the State and the political
subdivision must comply with the re-
quirements described in §§ 35.6805,
35.6815, and 35.6820 of this subpart.

§ 35.6805 Contents of an SSC.

The SSC must include the following
provisions:

(a) General authorities, which docu-
ments the relevant statutes and regu-
lations (of each government entity
that is a party to the contract) gov-
erning the contract;

(b) Purpose of the SSC, which de-
scribes the response activities to be
conducted and the benefits to be de-
rived;

(c) Negation of agency relationship be-
tween the signatories, which states
that no signatory of the SSC can rep-
resent or act on the behalf of any other
signatory in any matter associated
with the SSC;

(d) A site description, pursuant to
§ 35.6105(a)(2)(i) of this subpart;

(e) A site-specific Statement of Work,
pursuant to § 35.6105(a)(2)(ii) of this sub-
part and a statement of whether the
contract constitutes an initial SSC or
an amendment to an existing contract;

(f) A statement of intention to follow
EPA policy and guidance;

(g) A project schedule to be prepared
during response activities;

(h) A statement desinating a primary
contact for each party to the contract,
which designates representatives to act
on behalf of each signatory in the im-
plementation of the contract. This
statement must document the author-
ity of each project manager to approve
modifications to the project so long as
such changes are within the scope of
the contract and do not significantly
impact the SSC;

(i) The CERCLA assurances, as appro-
priate, as described below:

(1) Operation and maintenance. The
State must provide an assurance pursu-
ant to § 35.6105(b)(1) of this subpart.

(2) Twenty-year waste capacity. The
State must provide an assurance pursu-
ant to § 35.6105(b)(3) of this subpart.

(3) Off-site storage, treatment, or dis-
posal. If off-site storage, destruction,
treatment, or disposal is required, the
State must provide an assurance pursu-
ant to § 35.6105(b)(4) of this subpart; the
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political subdivision may not provide
this assurance.

(4) Real Property Acquisition. When
real property must be acquired, the
State must provide an assurance pursu-
ant to § 35.6105(b)(5) of this subpart. An
Indian Tribe must provide an assurance
pursuant to § 35.6110(b)(2).

(5) Provision of State cost share. The
State must provide assurances for cost
sharing pursuant to § 35.6105(b)(2). Even
if the political subdivision is providing
the actual cost share, the State must
guarantee payment of the cost share in
the event of default by the political
subdivision.

(j) Cost-share conditions, which in-
clude:

(1) An estimate of the response ac-
tion cost (excluding EPA’s indirect
costs) that requires cost share;

(2) The basis for arriving at this fig-
ure (See § 35.6285(c) for credit provi-
sions); and

(3) The payment schedule as nego-
tiated by the signatories, and con-
sistent with either a lump-sum or in-
cremental-payment option. Final pay-
ment must be made by completion of
all activities in the site-specific State-
ment of Work with the exception of
any change orders and claims handled
during reconciliation of the SSC;

(k) Reconciliation provision, which
states that the SSC remains in effect
until the financial settlement of
project costs and final reconciliation of
response costs (including all change or-
ders, claims, overpayments, reimburse-
ments, etc.) ensure that both EPA and
the State have satisfied the cost share
requirement contained in section 104 of
CERCLA, as amended. Overpayments
in an SSC may not be used to meet the
cost-sharing obligation at another site.
Reimbursements for any overpayment
will be made to the payer identified in
the SSC.

(l) Amendability of the SSC, which pro-
vides that:

(1) Formal amendments are required
when alterations to CERCLA-funded
activities are necessary or when alter-
ations impact the State’s assurances
pursuant to the National Contingency
Plan and CERCLA, as amended. Such
amendments must include a Statement
of Work for the amendment as de-
scribed in § 35.6805(e) above;

(2) Any change(s) in the SSC must be
agreed to, in writing, by the signato-
ries, except as provided elsewhere in
the SSC, and must be reflected in all
response agreements affected by the
change(s);

(m) List of Support Agency Cooperative
Agreements that are also in place for
the site;

(n) Litigation, which describes EPA’s
right to bring an action against any
party under section 106 of CERCLA to
compel cleanup, or for cost recovery
under section 107 of CERCLA.

(o) Sanctions for failure to comply with
SSC terms, which states that if the sig-
natories fail to comply with the terms
of the SSC, EPA may proceed under
the provisions of section 104(d)(2) of
CERCLA and may seek in the appro-
priate court of competent jurisdiction
to enforce the SSC or to recover any
funds advanced or any costs incurred
due to a breach of the SSC. Other sig-
natories to the SSC may seek remedies
in the appropriate court of competent
jurisdiction.

(p) Site access. The State or political
subdivision or Indian Tribe is expected
to use its own authority to secure ac-
cess to the site and adjacent prop-
erties, as well as all rights-of-way and
easements necessary to complete the
response actions undertaken pursuant
to the SSC;

(q) Joint inspection of the remedy. Fol-
lowing completion of the remedial ac-
tion, the State and EPA will jointly in-
spect the project. The SSC must in-
clude a statement indicating the
State’s approval of the final remedial
action report submitted by EPA.

(r) Exclusion of third-party benefits,
which states that the SSC is intended
to benefit only the signatories of the
SSC, and extends no benefit or right to
any third party not a signatory to the
SSC; and

(s) Any other provision deemed nec-
essary by all parties to facilitate the
response activities covered by the SSC.

(t) State review. The State or Indian
Tribe must review and comment on the
response actions pursuant to the SSC.
Unless otherwise stated in the SSC, all
time frames for review must follow
those prescribed in the NCP.

(u) Responsible party activities, which
states that if a Responsible Party
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takes over any activities at the site,
the SSC will be modified or termi-
nated, as appropriate.

(v) Out-of-State or out-of-Indian Tribal
jurisdiction transfers of CERCLA waste,
which states that, unless otherwise
provided for by EPA or a political sub-
division, the State or Indian Tribe
must provide the notification require-
ments described in § 35.6120.

§ 35.6815 Administrative requirements.
In addition to the requirements spec-

ified in § 35.6805, the State and/or polit-
ical subdivision must comply with the
following:

(a) Financial administration. The
State and/or political subdivision must
comply with the following require-
ments regarding financial administra-
tion:

(1) Payment. The State may pay for
its share of the costs of the response
activities in cash or credit. As appro-
priate, specific credit provisions should
be included in the SSC consistent with
the requirements described in
§ 35.6285(c) of this subpart. The State
may not pay for its cost share using in-
kind services, unless the State has en-
tered into a support agency Coopera-
tive Agreement with EPA. The use of
the support agency Cooperative Agree-
ment as a vehicle for providing cost
share must be documented in the SSC.
If the political subdivision agrees to
provide all or part of the State’s cost
share pursuant to a political subdivi-
sion-lead Cooperative Agreement, the
political subdivision may pay for those
costs in cash or in-kind services under
that agreement. The use of a political
subdivision-lead Cooperative Agree-
ment as a vehicle for providing cost
share must also be documented in the
SSC. The State or political subdivision
must make payments during the course
of the site-specific project and must
complete payments by completion of
activities in the site-specific State-
ment of Work. (See § 35.6255 of this sub-
part for requirements concerning cost
sharing under a support agency Cooper-
ative Agreement.) The specific pay-
ment terms must be documented in the
SSC pursuant to § 35.6805 of this sub-
part.

(2) Collection of amounts due. The
State and/or political subdivision must

comply with the requirements de-
scribed in 40 CFR 31.52(a) regarding col-
lection of amounts due.

(3) Failure to comply with negotiated
payment terms. Failure to comply with
negotiated payment terms may be con-
strued as default by the State on its re-
quired assurances, even if the political
subdivision is responsible for providing
all or part of the cost share. (See
§ 35.6805(i)(5) of this subpart.)

(b) Personal Property. The State, In-
dian Tribe, or political subdivision is
required to accept title. The following
requirements apply to equipment used
as all or part of the remedy:

(1) Fixed in-place equipment. EPA no
longer has an interest in fixed in-place
equipment once the equipment is in-
stalled.

(2) Equipment that is an integral part of
services to individuals. EPA no longer
has an interest in equipment that is an
integral part of services to individuals,
such as pipes, lines, or pumps providing
hookups for homeowners on an existing
water distribution system, once EPA
certifies that the remedy is operational
and functional.

(c) Reports. The State and/or political
subdivision or Indian Tribe must com-
ply with the following requirements re-
garding reports:

(1) EPA-lead. The nature and fre-
quency of reports between EPA and the
State or Indian Tribe will be specified
in the SSC.

(2) Political subdivision-lead. The polit-
ical subdivision must submit to the
State a copy of all reports which the
political subdivision is required to sub-
mit to EPA in accordance with the re-
quirements of its Cooperative Agree-
ment. (See § 35.6650 for requirements re-
garding quarterly progress reports.)

(d) Records. The State and political
subdivision or Indian Tribe must main-
tain records on a site-specific basis.
The State and political subdivision or
Indian Tribe must comply with the re-
quirements regarding record retention
described in § 35.6705 and the require-
ments regarding record access de-
scribed in § 35.6710.

§ 35.6820 Conclusion of the SSC.

In order to conclude the SSC, the sig-
natories must:
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